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Introduction
Welcome to our Legal Newsletter
Welcome to the first legal newsletter of 2019. Many law firms have just passed
their financial year end and their finance departments will be full steam ahead
getting the annual accounts drafted. For many accountancy practices the
summer months arrive hand in hand with our visits to law firms to audit their
annual accounts and check compliance with the SRA Accounts Rules (SRA AR).
The summer of 2019 will mark the final full year under the old SRA AR regime
as the newly announced rules come into effect towards the end of this year.
In this issue we look at:
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- Changes to the SRA handbook
- HMRC position on search fees
- The pros and cons of incorporation
- Top 10 errors from VAT inspections
We hope you enjoy our newsletter and as always, please do get in touch if you
would like further information.

Hawsons are specialist legal accountants
Hawsons is one of the few accountancy practices with a dedicated team specialising exclusively in the need of
solicitors and legal professionals. We act for a large number of law firms across all three of our offices and offer
a wide range of services which are tailored to meet their individual needs.
Our legal client base consists of a multitude of firms of varying structure and size, from sole traders to limited
companies and LLPs with corporate members.
Our specialists offer an all-encompassing service to sole traders, partners, partnerships, companies and LLPs. We
are able to offer all types of compliance work and advice on non-routine issues, including personal and business
planning.
For more information on our legal expertise, including the services we offer and our experience, please visit:
www.hawsons.co.uk/solicitors

Changes to the SRA handbook
The SRA is introducing a new handbook which includes the new code of conduct that will come
into effect on 25 November 2019 as recently announced by the SRA.
In 2011, the launch of the SRA handbook welcomed some changes that altered the legal landscape
with outcomes focused, risk-based regulation and the introduction of compliance officers.
However, in the new 2019 handbook the emphasis on outcomes focused regulation will disappear.
Instead, law firms will be asked to comply with the Standard of Professional Conduct.

Why the change?
The SRA has recognised that the 2011 handbook is overly long and unnecessarily complex. By
reducing the number of rules from 52 to 13 the handbook should be more user-friendly and easier
to follow.

What is changing?
The new SRA handbook will see the number of SRA principles reduced as some of these will now be
covered under the new Codes of Conduct. These principles are as follows:
•

Provide a proper standard of service to your clients;

•

Comply with your legal and regulatory obligations and deal with your regulators and ombudsman in
an open, timely and co-operative manner;

•

Run your business or carry out your role in the business effectively and in accordance with proper
governance and sound financial and risk management principles;

•

Protect client money and assets.

The New Codes of Conduct
The handbook that will be launched this year will consist of two Codes of Conduct: The Code of Conduct
for solicitors and the Code of Conduct for firms. The purpose of having these new Codes is to move away
from prescriptive rules to allow for greater flexibility in applying the core standards.

Accounts Rules
The Accounts Rules will also be simplified but will still focus on the requirement to adhere to the rules
regarding the operation of a client account, dealing with client money and paying interest.

New Sections
The 2019 handbook will include the SRA Application Notice review and Appeal Rules. This will be a
combination of general provisions relating to applications to and notices from the SRA condensed into
one section.
The SRA Transparency rules will also be outlined.
These rules, that came into effect in December 2018,
require regulated law firms to publish price and service
information on their websites.
Another new rule that is included in the handbook now
allows self-employed solicitors to provide reserved legal
services on a freelance basis.
Law firms are expected to transition to the new handbook
seamlessly so it is advised by the SRA that firms should
be preparing for this change now in order to avoid
disruption.
Paul Phillip, SRA Chief Executive, said: “We have worked
closely with the profession and the public to develop our
proposals over the last four years, engaging with more
than 35,000 people. I am pleased there was widespread
support for our overall approach and that we received so
much useful feedback.”

“We are now ready to make the changes that are needed
to modernise both our regulations and the legal market.
Our reforms focus on what matters: the high professional
standards that offer real public protection rather than
unnecessary bureaucracy that generates costs, constrains
firms and hinders access to legal services. We believe that
the changes will make it easier for firms and solicitors to
do business and to meet the needs of those who need
their services”.

Solicitors “SEARCH”ing For Answers
The Brabners LLP V HMRC First Tier Tribunal (FTT) case involved whether electronic, local authority search
fees paid to Searchflow (a specialised online search agency) by Brabners were to be treated as disbursements
paid on behalf of their clients. This had been standard practice since September 1994, after HMRC agreed
with the Law Society that local authority postal search fees could be treated as disbursements for VAT
purposes. However, the judge agreed with HMRC’s view that the electronic search fees had been incurred
by Brabners “in the course of making its own supply of services to” its clients and therefore dismissed
Brabners appeal as it was satisfied that they had obtained the search records as an integral part of the legal
services that it provided, and that the conditions in Notice 700 Para 25.1.1 (which relate to disbursements)
were not satisfied. The judge states “In my view, wherever searches are obtained, the payment is part of
the overall consideration which the client pays for the service supplied by the solicitor”. This means that
VAT should have been charged on the recharged search fees leaving Brabners with a large VAT liability.
The treatment between the historical postal searches concession and the types of electronic searches
mentioned in the Brabners case are clearly inconsistent. It needs noting that the Brabners case is just a
First Tier Tribunal and as such is not legally binding. However, the fact that HMRC took the case to tribunal
is probably an indication of how they see the VAT treatment of searches going forward.
In the light of the Brabners decision HMRC’s view, as set out in full in its internal manual ‘VAT Taxable
Person Manual’ (VTAXPER47000), remains that whether or not a fee is to be treated as a disbursement
will depend on how the information obtained in the search is used. If it is passed on to the client without
comment or analysis, the fee may be treated as a disbursement. However, if the firm uses the information
itself, for example in providing advice or a report, the fee for the search will form part of the charges for
its services and will be subject to VAT.
We believe that to protect our solicitors’ position going forward, that VAT should generally be charged
on searches which are recharged to clients. If the Brabners decision is challenged and overturned, this
VAT will be reclaimable from HMRC, within a four-year timeframe, as long as it is paid back to the client.
By following this method any risk is passed to clients, and should be seen as a commercially attractive
proposition.
HMRC has indicated that it is willing to work with the Law Society
to improve its knowledge of current working practices within the
conveyancing sector in order to provide clearer guidance to the
profession on the VAT treatment of items of expenditure in the
future. However, there appears to have been no update from
either the Law Society or HMRC since the above announcement
of May 2018.
For more information, please contact our VAT specialist, Tony
Nickson, at 0114 266 7141 or tn@hawsons.co.uk.

The pros and cons of incorporation
for solicitors
The default model for a solicitor practice was historically the partnership structure. However, since the
introduction of the Solicitors’ Incorporated Practice Rules in the early 1990s, allowing solicitor practices
to incorporate, law firms are now also operating as limited companies and LLPs.
The take up by law firms adopting the LLP model in the UK has been particularly impressive.
Yet, many solicitors are still unclear on the pros and cons of incorporation and the costs of making the
wrong decision for your practice.
Full incorporation can bring benefits to the firm, but there are some disadvantages that must be carefully
thought-out.
This article is a summary of some of the key considerations regarding incorporation for solicitors.
We look at limitation of liability, flexibility, sale of practice, pension arrangements, accounts requirements,
taxation on profits and owner’s income, capital gains tax and inheritance tax and how they are impacted
by a company’s structure.

Limitation of liability
Sole trader/traditional partnership
Liability is unlimited

LLP and Limited company
For LLPs and Limited Companies, liability is limited to:
■■ The partner’s capital account plus any unallocated profits; or
■■ The share capital in the company
An LLP also has joint and several liability for stamp duty land tax.
Personal liability can still fall on the members/directors if they are
proven to have acted negligently.
Banks will often require personal guarantees for borrowing
depending on the amounts involved.

“Whilst LLP and Limited
company share the advantage
of limited liability, they differ
considerably”
There are many differences between LLPs
and Limited Companies, and it is important
firms consider these before defining their
structure.

Sale of practice
Sole trader/traditional partnership and LLP
Buyers will generally prefer to buy the assets and goodwill because it can mitigate the transfer of potential liabilities. This can
happen on the purchase of shares, where a buyer acquires all the assets and liabilities in the company.

Limited company
Conversely, sellers usually prefer to sell shares. This is generally seen as cleaner to the seller and also avoids double tax pitfalls,
whereby income is taxed within the company and then again on the individual.

Pension arrangements
Sole trader/traditional partnership and LLP
Limited to a personal pension arrangement (E.g. Stakeholder pension, personal pension or self-invested personal pension).

Limited company
A wider range of pension arrangements are available (E.g. Executive pension plan, small self-administered scheme or a group
personal pension plan)

Flexibility
Sole trader/traditional partnership
Minimal disruption to the business when partners retire or new partners come in. Necessitates a new partnership deed which
supersedes the existing one.
From a tax perspective, there are specific commencement and cessation rules which can be complex.

LLP
Similar to the partnership model -often requires majority agreement by members.

Limited company
Ownership changes are achieved by changing shareholders. This can be done either with or without the company becoming
involved. Two individuals can arrange the sale/purchase of shares or the company can issue or buy back shares.

Accounts requirements
Sole trader/traditional partnership
Partnership accounts are prepared in line with the partnership agreement and for tax purposes. Accounts information is not
publicly available.

LLP and Limited company
Financial statements must be prepared, audited (for non-small companies) and filed at Companies House within nine months
of the financial year-end. Exemptions are available to smaller companies.
The accounts are freely available in the public domain, although certain smaller companies can choose to file reduced disclosure filleted accounts.
Other information including the list of directors and persons with significant control must be filed with Companies House.

Taxation on profits and owners income
Sole trader/traditional partnership and LLP
Owners are taxed on the entire profits in the business attracting income tax, Class 2 and Class 4 National Insurance (NI). There
is no additional tax on withdrawing money from the business, however all profits are taxed, regardless of whether the partners/
members wish them to be retained in the business. (i.e.- are un-drawn)

Limited company
Corporation tax at 19% on profits. Large companies pay in quarterly instalments.
Shareholders are also taxed as an employee paying PAYE and Class 1 National Insurance (NI) on their salary. The company is
also required to pay employers’ NI.
Shareholders may also pay themselves dividends which attract lower rates of tax and are not subject to NI.

Capital gains tax
Sole trader/traditional partnership and LLP
Partners selling assets owned by the business are taxed at 20% after first deducting their annual exemption. The gain is taxed at
10% if below the higher rate of income tax.

Limited company
The sale of shares is taxed at 20% after first deducting their annual exemption.
Entrepreneurs’ relief may be available under certain conditions which can reduce the tax on the gain to 10%

Inheritance tax
Sole trader/traditional
Company

partnership,

LLP

and

Limited

Business Property Relief (BPR) may be obtained in respect of Inheritance Tax
for business assets or shares in a Limited Company.

SRA Anti-Money Laundering Review
A recent review conducted by the Solicitors Regulation Authority (SRA) found that, in the SRA’s views, a
significant amount of law firms are not doing enough to prevent money laundering.
The review of 59 practices did not highlight any evidence of actual money laundering or any intention of
money laundering. However, the concern is that the review found breaches of the 2017 Money Laundering
Regulations as well as poor training and process control.
The first area of concern that the review presented were issues around customer due diligence. The SRA
found that almost a quarter (14) of the firms had inadequate processes to manage the risk around Politically
Exposed Persons (PEPs).
However, the review showed that the largest concern was over a third (24) of the firm’s reviewed did not
have a risk assessment that meets the requirements of the legislation, with four of the firms not having a
risk assessment at all.
The review resulted in the SRA putting 26 out of the 59 firms into its disciplinary process and have started
a wider review of 400 other firms. This wider review will be led by the new anti-money laundering unit that
has been set up to strengthen resources to find and prevent money laundering.
Paul Philip, SRA Chief Executive, said: “Money laundering damages society, supporting terrorists, drug
dealers and people traffickers. The stakes are too high for solicitors to be anything but fully committed to
preventing money laundering and the crime it supports. Most solicitors take their responsibilities seriously,
but too many firms are falling short. Those firms should be on notice that compliance is not optional. They
need to improve swiftly. Where we have serious concerns that a firm could be enabling money laundering,
we will take strong action.”
Read the full review here: https://www.sra.org.uk/sra/how-we-work/reports/aml-thematic-review.page

Top 10 Errors at VAT Inspections
VAT inspections used to be a fairly regular occurrence for
VAT registered business owners and were often viewed as
a terrifying and potentially costly experience. Whilst the
regularity of VAT inspections has decreased significantly
over the past 5 to 10 years, due to a more targeted and
risk based approach by HMRC, the experience remains
one that most businesses dread. However, this shouldn’t
be the case provided the business has made every effort to
be VAT compliant and has maintained its financial records
in line with legislative requirements.

Another common error is where 100% of the VAT
charged on cars leased for business use is recovered
as input tax. Only 50% of the VAT charged on cars
leased for business use is recoverable; this is often
stated on the supplier’s invoice but may still be
overlooked by business users.

Having said this, even the most diligent business operator
can make a mistake in their accounting records which
might result in a VAT officer issuing an assessment for
under paid or over claimed VAT following a routine VAT
inspection. The most common errors which might result
in an assessment are outlined here, though this list is not
exhaustive!

Businesses are usually good at charging VAT correctly
on their core business supplies. However, as soon as
something slightly out of the ordinary, or less regular,
occurs then these supplies can often be overlooked.
In many cases businesses might believe VAT does
not apply.
Examples included inter-company
management charges, supplies made to staff, barter
transactions (where no money changes hands) and
recharges of costs to third parties.

1.

VAT on fuel

Many businesses reclaim VAT on fuel purchased by
directors or partners and employees of the business, but
make the mistake of not restricting the VAT claimed to fuel
used exclusively for business purposes. HMRC allow VAT
to be claimed on fuel used by the business, but will expect
to see detailed mileage records to support these claims or,
where this is too onerous to maintain, expect the business
to pay a corresponding scale charge as output tax, to
account for the private use element of the fuel purchased.

2.

VAT on Motor Cars

Similar to the treatment of fuel, HMRC will disallow VAT
recovery on the purchase of a car for use in the business,
unless it can be demonstrated that the car is used
exclusively for business purposes e.g. a driving school car
or a taxi. In some cases, a business may purchase a car
as a pool car, for use by all employees. VAT can only be
reclaimed where it can be demonstrated that the strict
conditions around pool cars are met, primarily that the
car remains at the business premises overnight and is not
allocated to one individual.

3.
Not charging VAT on non-standard
supplies

4.

Receipt of reverse charge services

Today’s business place is often worldwide, with
UK businesses receiving supplies of services from
suppliers based overseas. More often than not,
invoices received from overseas businesses will not
include a charge to UK VAT.
Subject to limited exceptions, this is correct and UK
VAT should instead be accounted for on the value
of those supplies by the UK business recipient of the
services under the reverse charge procedure.
Many businesses make the mistake of thinking
that because no VAT was charged on the supply,
this should be treated as a zero rated purchase.
However, the output tax that would be due, had the
supply be received from a UK supplier, should be
declared by the recipient on the same VAT return as
the corresponding input tax would be claimed. For
many businesses this accounting procedure will have
no net impact on their VAT return, but for businesses
that are partially exempt, correctly recording receipt
of reverse charge services can result in an input tax
restriction.

5.

Recovering VAT on entertainment

HMRC have always looked closely at business entertainment
to ensure that input tax is not claimed in relation to this
expense. Many businesses do not appreciate that taking
a client, or potential client, to lunch is considered business
entertaining, with many arguing that it is simply a marketing
opportunity. However, any form of entertainment remains
blocked from input tax recovery and some business owners
continue to be caught out.

6.

Aged Creditors

Many businesses are familiar with the bad debt rules as
they apply to output tax paid to HMRC i.e. where output tax
has been accounted for on a supply made and no payment
received from the customer after 6 months, the business can
claim back this output tax from HMRC on the basis that the
supply has become a bad debt. However, the majority fail to
consider the flip side of this rule which requires the business
to repay input tax to HMRC that has been recovered on
invoices received from suppliers, but where payment to the
supplier remains outstanding after 6 months.

7.

Import VAT

Import VAT can be recovered by businesses subject to receipt
of official documentation from HMRC to evidence the import,
known as the C79 certificate, which is normally received
approximately 3 weeks after the month end in which the
goods were received in the UK. Many businesses make the
mistake of reclaiming import VAT on receipt of invoices from
shipping agents, which is only a VAT invoice for the purpose
of the agents’ own charges and not the import VAT.

8.

9.
Reclaiming input tax without
supporting invoices
In order to recover VAT incurred on expenses,
a VAT registered business is required to retain
evidence to support the expenditure in the form
of a valid VAT invoice. Where no such evidence
is retained, HMRC can refuse to refund the VAT
claimed, or clawback VAT where it has already
been claimed on a past VAT return. Where a
business has mislaid a VAT invoice prior to a
VAT inspection and cannot obtain a copy, in
some instances HMRC may accept alternative
evidence to support an input tax claim, such as
bank statements showing the payments made to
a supplier. However, HMRC prefer to see a VAT
invoice and therefore businesses should ensure
their record keeping processes are robust and
complete.

10. VAT
items

claimed

on

non-vatable

Finally, once registered for VAT many businesses
make the mistake of assuming that VAT is
chargeable on everything and therefore assume
that all business expenses include VAT. A common
mistake is therefore recovery of VAT on air fares,
train fares and taxis. Passenger transport is zero
rated as are most taxi fares that will be incurred,
though in some cases taxi fares will be subject to
VAT, where invoices are received from a taxi firm.

Failing to account for VAT on deposits

Often businesses will take deposits from customers when
accepting an order for goods or services, but fail to account
for VAT on these payments until the balancing payment has
been received. This is incorrect, as receipt of payment, in full
or in part, creates a tax point for VAT purposes and VAT is
due at the date payment is received, unless this is preceded
by the issue of a tax invoice.

Tony Nickson is a VAT Consultant at the firm. He provides practical VAT
advice to a wide range of clients in numerous business sectors and advises
on matters relating to sole proprietors, partnerships and corporate bodies
on all VAT issues including exporting, importing or providing goods/services
within the UK.
Please contact Tony on tn@hawsons.co.uk or 0114 266 7141.
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Sign-up to continue receiving updates from Hawsons...

Why do I need to
sign up...again?
Due to the new General
Data Protection Act (GDPR),
that came into force on the
25 of May 2018, we need
confirmation that you are
still happy to receive our
updates,
newsletters and
events.

What do I need to do?
Just fill in your details to
confirm that you still want to
receive our updates, events
and newsletters. It only takes
a minute, and will mean you
stay in touch with us:
http://www.hawsons.co.uk/
newsletter/

Disclaimer: All information in this publication is of a general nature and may not be
applicable to your own specific circumstances. We will be pleased to discuss your
specific circumstances or requirements in more detail. If you would like to discuss
anything with us, please contact us. Whilst every care has been taken to ensure that
all information in this publication is accurate, no liability is accepted for any loss or
damage, howsoever arising from the use or non-use of any information on this site.

Anything else?

Not at all! Although....you
can follow us on social
media to stay even more
up
to
date
with
everything that we’re up
to here at Hawsons.

